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BEFORE TE E
POLLUTION CONTROL HEARINGS BOARD

STATE OF W ;SHINGTO N

IN THE MATTER OF

	

)
RICUERTS r SONS, INC . and

	

)
HOWARD S . WRIGHT CONSTRUCTION )

COMPANY,

	

)

PUGET SOUND AIR POLLUTIO N
/CONTROL AGENCY,

		

)

Respondent . )

These consolidated ratters, t'-, e appeals of four 5250 civil penaltie s

for alleged o pen burning violations came before the Pollution. Contro l

I!' rincs Board iC']ris S ;'ich, Chair-an, arc', Walt Woodward) as a forma l

hearing in tha Board's offices at .1acev on May 5, 1976 .

Appellant Richerts' Sons, Inc . appeared through its attorney ,

Dennis J . Perkins ; aa pe llart Ho- ;ar- d S . Wright Construction Cow pin y

through its attorney, Richard E . Eancart, and respondent through it s

counsel, Keith D . 1icGoffin . Eugene

	

Barker, Olympia court reporter ,

Appellants, )
)

v .

	

)

)

PCHB Nos . 94 and 947-A

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW
AND ORDER
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In Septes..: er , =975, Howard S . Wright Construction Con7an T :.a s

3 lperfo=ing ce_taln .-ork for the United States Navy at the Navy's Trent

4 ' submarine base at ,angor, Kitsap County, in the jurisdictional area o f

respondent . Associated with Wright as a sub-contractor for land clearin g

was Richerts' Sons, Inc . The Navy required that land clearing debri s

not be burned on the base .
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9

	

On September 23, 1975, an inspector on respondent's staff sa w

10 several large truckloads of natural vegetation debris being hawed ou t

11 of Gate 12 of the Navy base to a nearby cleared area on private propert y

12 o',7ned by John W. Whitford . The inspector ascertained that the debri s

"3 was from a Howard S . Wright Construction Com pany project site being

11 cleared by Richerts' Sons, Inc .

The debris was arranged in two separate large piles . The location

16 of the two piles was about one-quarter mile north of property als o

17 owned by tir . Whitford, on which he has developed and was continuing t o

] 3 ~ devel op a mobile home park . Tnroughout this property to the south o f

19 the two large pales containing debris from the Navy base Mr . Whitford

20 r also was clearing land (see E,.h_b_t A-1) . On this property to the south ,

21 .Ir . Whitford had soLe ten piles of natural vegetation debris, all o f

22 them smaller than the two piles containing Navy base debris . Ur . Whitfor d

23 also added some of his o rm land clearing debris to the two pile s

21 containing Navy base material .

IV

The inspector, concerned about the provision of Section 1 .07(nn )
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I a : it - l " apply to the 1 1 ' an J rS or t c .- Navy
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es :- _ ;dent ' s Fc gu - -'t!on I if the rile s

were burned, co=acte : ' .f . it o r- :.. on S e ; _ uriber 25, 1975 an :_: informe d

hir of F Cg-1- io '

	

d of

	

? _ c Yce ` _.nt COI1SEgVSi'OeS if the riles 'er e

burred iiL ', out first :__ :_='C : a variance fro' tespo 'er g .

V

	

On Seater..,,er 23, 1 ' 5

	

--a inspector also contacL_e`l by teltpt'oi e

the G - `2ecal SL perl'~ G- : C_

	

of Ho- and S . Wright Construction Cornoa`1y an d

gate hir t I2

	

a=al ~ti=_r?r ~' 1 ._l'ci s had been givenr V?1 to ' `r . .=:f?1'.=LOi :-' .I^ ': :3`n j (`

V I

On October 2, 1975, at a r' ee i_ng in a restaurant at Sllvercf,ale ,

h irspeotor al :,C cave

	

sar? G e neral ' -awning to an official o f

Sons, Inc .

On Octo .ier 1, 19 7 5respo-dent notified Howard S . Wrigh t

Csnstruction Co

	

wi

	

?' _t i

	

;7 'iL'at R-6) that. bi'r i' on pri ~i= e

1 ,, nd of the t'zans' . :)rte'. - cl-y land cle,, r'ra debris i'ould be an ii un1a'. ful

1 `

	

a ::" " S

	

'r O_Ce-n F action" by r°S :~Q%.Ck=_""~ .O~~~YZi r rJ=:

	

'~s ~~.~

	

'-..G ~I_ -~° ."

On C'c c_ :' D_r .J, _ 97 5 , _ os_'a' ..en L c e 't an 1 den tica1 le ttr (E : Llbi t

r.iche r_ .. . ' Sons, Inc .

VII I

The ar's p ecto_ also ccn :actod the area supervisor of the Stat e

I, . _ : r t nr of : a _ .-_ .= i _ ossu 'r ves (DX) . Tee supervisor cl1_ eed that DN R

	

Cult'. issue no outdoor

	

s p er - its for the two larC: piles containin g

tran-ported - :a', 'r rS ~__

	

a _ variance for sari rac1 been obtaine d

:N=L - -=Fc-7 O ; _ _ . -
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I X

On October 9, 1975, a forest technician on the staff of the Stat e

Department of : .a_w_a! Resources, pursuant to RCW 76 .04 .170, issued to

Mr . Wnitford a z ..._nln g permit for the purposes of "forest fire hazard

"ho-, eand

	

-'e premises debris disposal . "

sir . Whitford testified he understood the permit (Exhibit R-22 )

covered not only the some ten smaller debris piles on his mobile home

park but also the two la rg er piles containing Navy debris and locate d

one-quarter mile north of the mobile home site .

The forest technician testified the permit was issued only t o

cover three of the smaller piles on the mobile home park site .

While the permit lacks detail as to its limitations and while i t

contains an error in legal description not noted either by the fores t

technician or by Mr . 1 3hitford at the time of Issuance, this board find s

that the permit was limited to three mobile home park piles and did not

include the two larger piles containing Navy debris . We make thi s

finding for the following reasons -

(a) On its face, the permit is conditioned to include certai n

fire safety precautions, such as "20 gallons (of water) and 2 buckets , "

:n,ch mould be useless in controlling fires of such dimension as th e

two large piles containing the Navy debris .

(b) On its face, the permit states that it was issued "subject t o

air quality control . "

(c) ter . Whitford and the forest technician sat in a car near a n

entrance road to the mobile home park when the permit was prepared . The

only debris piles visible were those of the mobile home park . The fores t
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Haci-icie_ ,

	

Y - c '

	

,

	

e
h-v_c_d 1-- . . ._crt,C

	

re %

	

t 1 .1_C1• ')1 ' 'v
.1

	

'

2 !he ls'lef. cc - s_ .f

	

t

	

teaAn_c_c i left t_ .e

	

,a1 . :cd a shor t

al I C'istarc_

	

a --s_= re-` .d_ _ _ o , to 1I'spect IT .

(C) The fc.- _s t t ecn"'=c an k -.e- of the t‘ o la'--jer piles ccr'ta : l n C

5 'a ,y deori '. a i d + . . - ' that his 1Je"'r vr'e . r had t' read. rot to issue

a° bJ r :. .i .._errih fC' toe-

	

issuance by _es onden of

	

C' ria-' " ^

+

	

for t rie.ll .

(e) The "local

	

section of the Pei" _t. 1S filled out for_

L1 ' ,i intersection of ublis roads nearest the i obi 1 e bore par': ; tha t

intersection is tl rec--c art_ rs of a p ile south of the location of th .

+% O :711°S c_Q :7 ;t=:ll:i " g

	

debris .

	

The =crest Te "+ l .̂•iaI: testified tha t

b . _ it 1uC . . those - .J piles ir the pe"""~' t he ,'oulc ha eel-'plowed

L' : "Gate 12" of the Bangor .J-'s4 i I' the "local landnar l,s" section .

}.
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On Occcht_r 17, 1975, at 9-20 p .n ., the inspector We ..t to the sit e

l

	

'F t , o larcs' o

	

scr

	

",

	

- t '

	

debris aft-_. : he1', .-- - =o_ r

t-e ..._!_c .y o_ c̀: near, ' fi_7e district tat the ales had bee ignite .

inspector s,,- = l ='	 s ao su' 1 = "' C one ol_i 60 feet b 8O feet .~ ; fe . ,

-

	

and a s=_ ''i _l `'_--'

	

_.'= t by 120 feet bbl, 15 feet high .

	

'ih e

> > 1 .

	

el e tie =' c1. r a t _d

	

s ;ace of 20 f e e t .

	

!_ i 1 = yo- , a :-d arot 'e r

in c`	 ;1 :. ,' r'I:',. a .

	

Late -:- , ', Ile %.'._ 1 ' 's_ eCLc_r

	

a s.~_ ~

	

. .

	

:~re7,_n , a n

o_fic_,l of Ricer=s' Sons, inc . a=--'.ed .

The 'rspector infor7ec tne 7.ic =2rts I official than the fires were a

'J

	

_ lc__ -'° -_~.~ "_ . of ?Cs4.i'0r :^c"-t' s ::e ul pion I .

	

The ins-,ector did not reques t

that th e fires be e : t `1ge

	

'ed .

	

o efforts were made to extingLis h

tale fir : s .

	

The inspector _left .
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On October 18, 1975, at 9 :2 aeo ., the inspector returned to th e

3 site . Each pile, +,n-ion had been consolidated by the use of a tractor ,

4 was about three-fcarchs consu :'ed . The separate piles 1'ere smolderin g

5 and each one was c: 4ting heavy o=_lo - s of opaque smoke . The inspector

saw no person in attendance and sa no evidence of any attemp t t o

extinguish r.ne fires .

t_ I I

Subsegeently, respondent se r- ed on the United States Navy, Howar d

S . Wright Construction Corpany, Ricnerts' Sons, Inc ., and Mr . Whitford

Notices of Violation Nos . 10715 and 10716, which cited Section 9 .02 o f

respondent's Peculation I, and :.ogres of Civil Penalty Nos . 2588 an d

2589, each in the amount of $250, in connection with the two fire s

observed on October 17, 1975, and notices of Violation Nos . 10717 an d

10718, which cited Section 9 .02, a::d notices of Civil Penalty Nos . 259 0

and 2591, each in the arount of S250, in connection with the two fire s

observed on October 18, 1975 .

Howard S . Wright Construction Co7pa_7 : and Pich_ert s ' Sons, Inc . i~ede

timely appeals to this Board of Notices of Civil Penalties Nos . 2588 ,

2589, 2590 and 2591 . They are the subjects of this matter .

2 2

	

4 lv

23

	

Any Conclusion of Law hereinafter recited :,hich is deemed to be a

21 Finding of Fact is adopt

	

er eu n as sarre .

From these Findings, the Po11aolon Control Hearings Board comes t o
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1iarc' l _7 ? e

one or more

	

o 1 ations of S _ct :cn 9 .02 of respondent' S Req let- :fin I .

fio , "ev_r, this Do_,_ . . ___- mot rust : t .---_ne % ,I-ether appellants were operating

under a valid D ' .?

	

_

	

=1=°'1 ~__ step 1s rcTair .ad

!

bec, use o f

Gill Ste„ e r Court ' s ro

	

t sc

	

In S : 'e U . Timber LO
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AirPollution Control

	

.' and f'':?, . - e . 43871 (Su p . C . , Ap 11 22 ,
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19 7 6) .
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Because of - i

	

nC : of Fact 1 , -e conc 7 ude L'nat appe1 ? P_ "'ts 61 d

I .

	

not -posses ,, a

	

_ e i = _

	

:_ ct cc-- 1s . E or oer

	

ted in any 1-ay th e

f„ I burning of the two le r :'c

	

es of t? a- .saor e 1 'ravLL debris .

J4

	

1'e wish to c:i 1̀ :as' .'..s t~ ._.it %e do not lightly come to L:la -

15 . V c1 s' n .

	

t"e reach it,

	

_ .r t at leas c:, fro:, a ba.C '" ou':d ,

L .

	

a cu - u1a. ;ed in t_11s

	

?-_ t S Li . - j 4a

	

I .-st0_ y , , of hn -v

	

_

	

_ ...=C,

],

	

C LSN'U~ c 1 :~'O1C --

	

re'g-o___._ a1_

	

co°lt? of aY no _es (such a s

_ erndert) and 'e L _ _ 1

	

c- juristic ,--

	

cin

	

burn- . ' q 1 '1C1Ci :.. - t ., .

Oa oc_as_ on, t. }- as -oc_d - - - - G . 'c at neee c

	

- to cr-t ciza -hat ' ' -

= ouhd to be a _ __, re

	

- I a c =. of

	

coopera _-G . . _ n

- protection of the paU__c -- a-a - ad air contamination .

To

	

contrary in - l __ = inst_nt : ._ • ers , ho; a vC r , :;r, th e

refresbin : fact that res

	

t C '

	

- e DNR close t cooperated almos t

- fro , the :-meet that r(_spendenom . ' inspector fat: ,t bec'mc' concerned abou t

those two huge :11os

	

t'_- :..- - "_ .̀_ed

	

be _lG aCCur JlClted on
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the D NR did not intend and did not, as a fact, grant any open burnin g

permit for those :o piles of debris .

II I

Having deter--_nee trat respondent does have jurisdiction in thes e

matters, we now co_' 1 e to Section 9 .02 of responden t ' s R eg ulation I . That

section is a raze of obfuscation but, with patience, its tangled skei n

is not too difficult to unravel .

In these instant matters, Section 9 .02 rust be read with Sectio n

1 .07 (nn ) , from :,hich we learn that the burning of the two debris pile s

of concern here did not qualify as "land clearing burning" becaus e

the material had been transported ; that i5, they were not ignited o n

the land on which the vegetation originated .

This definition, then, leaves the ignition of those t- ;o pile s

under the general cate g ory of " other burning" covered in Section

9 .02(d) (3), for which " prior written approval" must be obtained from

respondent .

conclude that Section 9 .02 does apply in these ;natters .

IV

Finally, then, we are left with determining whether tr.e fact s

demonstrate a violation, or violations, of Section 9 .02 .

They surely do . R_soondent, the facts clearly show, bent ove r

backward to advise and = :arn appellants, not only orally but in writing ,

that they would be in violation of Section 9 .02 if those two piles wer e

ignited without a variance having been sought from respondent . But ,

no variance vas sought, end they ;ere ignited . Appellants must bear the

con_,e uencee . They were in violation of Section 9 .02 as cited i n
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t :e t.' o piles .- _
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o''_ ' C i

fire ar _. on1.

	

o1%a J-_ and that (L the viola- - o s noted o n

Cic obe _ 18 .,'e =

	

Co . .Lt.:1u

	

o-'s Gr I '? Olat'_'C :'S alro f.y

C.1'_0C' for the prcious _ .c .

.ie conc l .cdc L!'CLe '. C 2 e t- c violatic:'S oroDerl : cit e `i in - +otLce E

of Viol

	

~`io+'', NC_ . L071 5r a rd 10716 for Octo'eer 17 . There .

	

bu

c_1 .=s .

	

To say they could have he-en c ;iall - . . .i_=d ^. ._ :o one C=cja'L ` 1,. rile ,
rd thus have avoided o r e violation, 1s to surrlse i,In a r ='s on.G n t

have _LrecceQ in a ' - Land, a pr'CCes . : 7h1C1 trope_' 1 ]'GS c'.os .: Lo _,Jnoie .

Th:2 - al s o 7e

	

t - o violations

	

October IC es ci_t .;. d i ' -, . :•'Ct1 . .̂-r' a

of v iolation Nos 10717 and 10718 . Not only does " ration 3 .29 o f

14 ' _ esi::o -id.O : v 's Tea ut l atio :i I toqu_re that they he counted s eG .:.rP to

	

fro: '

_o e I?oted or t?- e previous day,

	

the ev , dena-

	

only too clea r

'arc , ,ere real, ,.o .':a fide a i r cc "'a - '_ a'lo Z'-`~=

	

s 1~ t~'

	

L + to

1 .as o : Octo 'De_ 13 ; the 1111]oi ;inj s :-'ok :_. of that

	

1_ , ar no doubt .

\T

ot'Ce,

	

Pe7alt - Nos . 2338, 2539, 2390 a-d

	

a 1 thou -

lch

	

S in woe

	

of the : :-nu a i 1 G" ?li p i

-. levy for a civil penalty, are reel onclblO in v' c Vi of the fact, ar d

i_! rce tanc'es .

v I

Ar'y Findinc of Fact }''°rein recited \'1?1Ch 3s c'e_h-ed to Le a Ccnelu .io n

of L?-`: is 2_ o :.-)_e=_ }.e= with as same .

Therefore, _

	

Pollution Control I •_-'ertnc s P.oa d issues thi s
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The aolDe~_s ai-e denied and Notices of Civil Pc_nalty Nos . 2583 ,

2589, 2590 a-_-1 2E91 are sustained .

DONE at Lac, Washington thi s

POLLUTION CONTROL HEARINGS EORSOAR D

f+ -

WALT WOODrARD, iieithe r

if
	 day of i1ay, , 1976 .

' '
CHRIS S_1IT_3, C:-.air:-an
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